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"A British court issued an arrest warrant for Israel's former foreign minister
over war crimes allegedly committed in Gaza this year — only to withdraw it

when it was discovered that she was not in the UK, it emerged today."?
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! lan Black and lan Cobain, "British court issued Gaza arrest warrant for former Israeli minister Tzipi
Livni®, The Guardian, 14 December 2009 (available at:
http://www.guardian.co.uk/world/2009/dec/14/tzipi-livni-israel-gaza-arrest).
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o wilful killing;

o wilfully causing great suffering or serious injury to body or health;
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e extensive destruction and appropriation of property, not justified by military

necessity and carried out unlawfully and wantonly.’
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2006 War, 29 August 2007; Amnesty International, Under fire: Hezbollah's attacks on northern

Israel 13 September 2006.
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“After a brief meeting with our delegations in which I focused on the
humanitarian issue, Peretz and | met one-on-one. | told him that time was
running out and I couldn’t hold the ground against an immediate ceasefire
much longer. As | was warning against any escalation of the war, his
BlackBerry went off. He took a look at it and then returned to the
conversation. As we wrapped up, | told him that | was leaving immediately for
Lebanon and would return to Jerusalem within a day or so. I’d decided that
personally shutting back and forth was necessary to find a resolution of the

war.

Then, suddenly, David Welch interrupted the meeting and showed me his
BlackBerry. He had received an e-mail from our ambassador in Lebanon
informing us that an Israeli air strike had caused major civilian casualties. An
apartment building in Qana had collapsed in the strike, killing more than
twenty Lebanese civilians. | immediately realized that Peretz had known about
the incident but hadn’t told me. I confronted him and he finally admitted that,
yes, something had gone awry. He said they were investigating but were not

yet sure of the details.”?°
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"Calls for a full cessation of hostilities based upon, in particular, the
immediate cessation by Hizbollah of all attacks and the immediate cessation

by Israel of all offensive military operations.”
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20 Condoleezza Rice, No Higher Honour: A Memoir of My Years in Washington (Simon &
Schuster, 2012), 487.
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"Our research shows that the primary reason for the high Lebanese civilian

death toll was Israel’s frequent failure to abide by a fundamental obligation of
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the laws of war: the duty to distinguish between military targets, which can be
legitimately attacked, and civilians, who are not subject to attack. This was
compounded by Israel’s failure to take adequate safeguards to prevent civilian

casualties."*?

Why They Died: Civilian Casualties in Lebanon during the won pv» 00 N7 2789

.6 /7% MOV NNYY NaId 2006 War, 6 September 2007

NOVW DXNIIND NYIO HNIY NOWNNI D MPDNRD YN DNIPUITONN SODINN NIN D) .35
: PPN NI9N MNINDIAN PTN NN NI PTD

"Based on its research and analysis, including a review of Israeli interpretation
of the laws of war, Amnesty International has concluded that Israeli forces
committed serious violations of international human rights and humanitarian
law, including war crimes. In particular, Amnesty International has found that
Israeli forces carried out indiscriminate and disproportionate attacks on a large

scale.”*3

Out of all proportion — civilians bear the brunt of war, 5)»w370»N YOOINN N"VT 2787

.7 79 NOPOYW NPNYY Naad 21 November 2006

TI8) MY YINOY NNYY IRIY NHYNN YO DV IIPN PIIR DY GO0 NT 3D .36
1NN YW NNND DIDY N YINIYW # P71 NOY

"Israel’s use of cluster munitions in south Lebanon in 2006 was characterized
by extensive and intensive attacks across civilian areas and swaths of territory,
leaving an extremely high number of duds that are creating foreseeable deaths
and injuries to civilians. These factors lead us to conclude Israel’s attacks were
indiscriminate and disproportionate, and thus illegal under international

humanitarian law. The IDF also appears to have launched an attack, either

42 Human Rights Watch, Why They Died: Civilian Casualties in Lebanon during the 2006 War, 6

September 2007, pp.4-5.

4 Amnesty International, Out of all proportion — civilians bear the brunt of war, 21 November

2006, p.64.

495 0y ,2 PON 2 TINDI NTY NPT INT .TIND MYND YIDOWIAY NPIOYIN DX NOW N7 NS T N1y 4

MINNDT YIIWN 3 YN TN DT 20 NPDO .9 -1 8 WM 10 NPDS TN X .21 — 1 MRPO ,500 —

Y2)9Y,NT WININA VIIWN Y5 %100 WTNN NPNIAN NNIPON INKY H7NINY NINH D971 PNV WTNND N> 918N
7.N9UNNT VAWM NYP YT DY D) PTDNY MDY IWINA DY NIPIAN 19N

14



recklessly or deliberately, on Tebnine Hospital, a protected place under
international law. Israel has a duty to credibly investigate these violations of

IHL as potential war crimes.”*®

Flooding South Lebanon: Israel’s Use of Cluster won ov» yvrn nmMT 2789

nPNYY Navyd Munitions in Lebanon in July and August 2006, 17 February 2008
.8 /¥ MOV

NNMN NVONN MAPYA NNPINY N2 NHNNDNND PAIYD DIND DY DPPNN NTYY .37

:INPPIN AR DINIINRA NYION DX MY S-2/1 07NN DY DTN NI

"The Commission considers that the excessive, indiscriminate and
disproportionate use of force by IDF goes beyond reasonable arguments of
military necessity and of proportionality, and clearly failed to distinguish
between civilian and military targets, thus constituting a flagrant violation of

international humanitarian law.”*6

United Nations Report of o Hw DTRN NMIOT NXYIN DYLH NPPNN NTY NIT 2787
the Commission of Inquiry on Lebanon pursuant to Human Rights Council resolution

.9 /¥ NPOV NPNYY Napd S-2/1, 23 November 2006
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VNI ,INA5 OPNINR DXTYI NYNO INVNY DINYITVIN YODINN DY QDN NNT 195 .38
1T NOWI NN NN DPNIIND DITYA NN 2D MPONY DTRD NI NN

“The evidence strongly suggests that the extensive destruction of public
works, power systems, civilian homes and industry was deliberate and an
integral part of the military strategy, rather than ‘“collateral damage” —
incidental damage to civilians or civilian property resulting from targeting

military objectives.”*’

4 Human Rights Watch, Flooding South Lebanon: Israel's Use of Cluster Munitions in Lebanon

in July and August 2006, 17 February 2008, p.117.

46 United Nations Report of the Commission of Inquiry on Lebanon pursuant to Human Rights Council
resolution S-2/1, 23 November 2006, p.71, para.317.

47 Amnesty International, Deliberate destruction or *'collateral damage''? Israeli attacks on civilian
infrastructure, 22 August 2006, p.3.
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Deliberate destruction or "collateral damage™? Israeli 931wy VIR YOOINN N7YT 2787

.10 7y N OV NPNYY NoOS attacks on civilian infrastructure, 22 August 2006
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"Many of the violations examined in this report are war crimes that give rise to
individual criminal responsibility. They include directly attacking civilian
objects and carrying out indiscriminate or disproportionate attacks. People
against whom there is prima facie evidence of responsibility for the
commission of these crimes are subject to criminal accountability anywhere in

the world through the exercise of universal jurisdiction.”*®

: DYNIN DYTY NY)HON RWYND NONNN O7IRND DYLN NPPNN NTYY D) .40

"The number of houses and residential buildings destroyed in southern
Lebanon and in South Beirut does not reflect an adequate application of the
principles of military necessity and proportionality. The deliberate and
indiscriminate targeting of civilian houses constitutes a violation of
international humanitarian law and of international human rights

obligations.”*°
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595 1949 MWK THPYIAIN N2YY THNNY MVIA NN WK PNVIIN MNOY PWNN
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NPYTAY DTN DX OIRD DY DTRD NMDT NXYIN NV DOPN 2009 519N 3 DM 42
v .Fact Finding Mission to the Gaza Conflict — niya T/05010 15 MT2IYN
SYAPOTI ATNN DTN

“8 |bid, p.6.
49 United Nations Report of the Commission of Inquiry on Lebanon pursuant to Human Rights Council
resolution S-2/1, 23 November 2006, p.71, para.319. See also para.320.
PN MY YNAM TN DI 05N INY O
.http://www.btselem.org/hebrew/statistics/fatalities/during-cast-lead/by-date-of-event
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“to investigate all violations of international human rights law and
international humanitarian law that might have been committed at any time in
the context of the military operations that were conducted in Gaza during the
period from 27 December 2008 and 18 January 2009, whether before, during

or after.”
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“This operation is different from previous ones. We have set a high goal which
we are aiming for. We are hitting not only terrorists and launchers, but also the
whole Hamas government and all its wings. [...] We are hitting government
buildings, production factories, security wings and more. We are demanding
governmental responsibility from Hamas and are not making distinctions
between the various wings. After this operation there will not be one Hamas

building left standing in Gaza, and we plan to change the rules of the game.”®’

TIPYON NIVIY DX 1YY /NP NIYY YNIN TONNI NOPIN dNDIAN MOMINNN 47

NoNNY N 720 2} 1 NDWHN NOVVINN NVOTIN NPT SETPRIANM VI
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;Y YNIN TONNA

“We have proven to Hamas that we have changed the equation. Israel is not a
country upon which you fire missiles and it does not respond. It is a country
that when you fire on its citizens it responds by going wild — and this is a good
thing.”®®

NYN DU NMON NPITN YN PNVIIAN MND D MIPONY NYIN DNIND NT 48
I0NMINM MNINDIAN VIVNN NX 119N NIONA DPNIIN 02N DXNIINI

“Statements by political and military leaders prior to and during the military
operations in Gaza leave little doubt that disproportionate destruction and
violence against civilians were part of a deliberate policy...the Mission is of
the view that reprisals against civilians in armed hostilities are contrary to
international humanitarian law. Even if such actions could be considered a

lawful reprisal, they do not meet the stringent conditions imposed, in

1212 npos NooTHN Nt 7

.1191 npos PooTHN N 8

Kim Sengupta and Donald Macintyre, “Israeli cabinet divided over 03 N7.1206 NP9 ,NVOTON NNT >
fresh  Gaza  surge”, The Independent, 13 January 2009 (available at:
http://www.independent.co.uk/news/world/middle-east/israeli-cabinet-divided-over-fresh-gaza-surge-
1332024.html).
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particular they are disproportionate, and violate fundamental human rights and
5360

obligations of a humanitarian character.
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“[t]he deliberate killing of 99 members of the police at the police headquarters
and three police stations during the first minutes of the military operations,
while they were engaged in civilian tasks inside civilian police facilities,
constitutes an attack which failed to strike an acceptable balance between the
direct military advantage anticipated (i.e. the killing of those policemen who
may have been members of Palestinian armed groups) and the loss of civilian
life (i.e. the other policemen killed and members of the public who would
inevitably have been present or in the vicinity). The attacks on the Arafat City
police headquarters and the Abbas Street police station, al-Tuffah police
station and the Deir al-Balah investigative police station constituted
disproportionate attacks in violation of customary international humanitarian

law...the Mission further believes that there has been a violation of the

NI 23, ¥IND ,PNNID HINND TPNANT MIVIIPIAN MIND T /NP NIDY Y8, NTI9 DNPY IND2 IIN &
.2009

POAY 27 NPDY ,2009 NI 19 DV VT PO NN I2WPN7T UNT ) /NIN) DTN 11121215 028917 201/09 N7 62
.UM NNOVIN DY NPT

20



inherent right to life of those members of the police killed in the attacks of 27
December 2007 who were not members of armed groups by depriving them
arbitrarily of their life in violation of article 6 of the International Covenant on
Civil and Political Rights.”®
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“[t]he attacks on these buildings constituted deliberate attacks on civilian
objects in violation of the rule of customary international humanitarian law
whereby attacks must be strictly limited to military objectives. In the Mission's
view these facts further indicate the commission of the grave breach of
extensive destruction of property, not justified by military necessity and
carried out unlawfully and wantonly, as defined in article 147 of the Fourth

Geneva Convention.”%
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“[t]he Israeli armed forces repeatedly opened fire on civilians who were not
taking part in the hostilities and who posed no threat to them. These incidents

indicate that the instructions given to the Israeli armed forces moving into
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Gaza provided for a low threshold for the use of lethal fire against the civilian

population.”’*

: ION MOPNND PN NPT NP NY .54

“InJone of the cases reviewed were there any grounds which could have
reasonably induced the Israeli armed forces to assume that the civilians
attacked were in fact taking a direct part in the hostilities and had thus lost

their immunity against direct attacks.”’2
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“The State of Israel would be responsible under international law for these
internationally wrongful actions carried out by its agents...the conduct of the
Israeli armed forces in these cases would constitute grave breaches of the
Fourth Geneva Convention in respect of willful killings and willfully causing
great suffering to protected persons and as such give rise to individual criminal
responsibility...the direct targeting and arbitrary killing of Palestinian civilians
is a violation by the Israeli armed forces of the right to life as provided in

article 6 of the International Covenant on Civil and Political Rights.”"
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“Israel displayed a premeditated determination to achieve the objective of

destruction. It is, therefore, responsible for the internationally wrongful acts it

perpetrated in breach of the duties specified above.”"®
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“[t]he Israeli armed forces did not use their best efforts to provide
humanitarian organizations access to the wounded. On the contrary, the facts
indicate that, while the circumstances permitted giving access, the Israeli
armed forces arbitrarily withheld it...The conduct of the Israeli armed forces
amounted to violations of the right to life where it resulted in death, and to a
violation of the right to physical integrity, and to cruel and inhuman treatment
in other cases, which constitutes a violation of articles 6 and 7 of the

International Covenant on Civil and Political Rights.”"®
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“Israel’s decision to board the vessels with such substantial force at a great
distance from the blockade zone and with no final warning immediately prior

to the boarding was excessive and unreasonable.”8*
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“The explanation given in the Israeli report that these shots were fired from
the roof or as victims were bending over is not dispositive on this point. The
Panel considers it unlikely that the soldiers fired as they descended, but does
not rule out the possibility that live fire was directed from the helicopters once

the altercation on board the vessel had begun.””®’
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8 See Palmer report, p.55, fn.376 (“See Israeli Point of Contact Response of 11 April 2011, Annex Z

(containing CCTV footage from the Mavi Marmara showing a passenger being killed by live fire shot
from an (off-camera) speedboat.”)
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»The material before the Panel does not contest the fact that nine passengers
were killed and many others seriously wounded by lIsraeli forces during the
take-over of the Mavi Marmara. However, despite the investigation and
conclusions reached in Israel’s report, no satisfactory explanation has been
provided to the Panel for how the individual deaths occurred. The Israeli Point
of Contact sought to explain to the Panel that the chaotic circumstances of the
situation, made it “difficult to identify specific incidents described by soldiers
as related to a specific casualty from among the nine activists who died during

the takeover.” This is greatly to be regretted.

The information contained in the two reports largely coincides with respect to
the wounds received by the nine deceased. In the Panel’s view the following
facts are of particular concern and have not been adequately answered in the
material provided by Israel. Although the Israeli Point of Contact provided a
general response to these points, he was unable to provide the Panel with more
detailed information, particularly with respect to the death of the passenger

described below:

e Seven of the nine persons killed received multiple gunshot wounds to
critical regions of the body: Ali Bengi, Cengiz Akyiiz, Cetin
Topguoglu, Fahri Yaldiz, Furkan Dogan, Ibrahim Bilgen and Necdet
Yildirim.

e Five of those killed had bullet wounds indicating they had been shot
from behind: Cengiz Akyliz, Cetin Topguoglu, Necdet Yildirim,
Furkan Dogan and Ibrahim Bilgen. This last group included three with
bullet wounds to the back of the head: Cengiz Akyliz, Cetin Topguoglu
and Furkan Dogan. Ibrahim Bilgen was killed by a shot to the right

temple.
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e Two people were killed by a single bullet wound: Cevdet Kiliglar was
Killed by a single shot between the eyes; and Cengiz Songur was killed

by a shot to the base of the throat.

e At least one of those killed, Furkan Dogan, was shot at extremely close
range. Mr. Dogan sustained wounds to the face, back of the skull, back
and left leg. That suggests he may already have been lying wounded
when the fatal shot was delivered, as suggested by witness accounts to
that effect.

As far as the injured are concerned the medical reports show that extensive
serious injuries were sustained by other passengers including bullet wounds,
broken bones and internal injuries requiring multiple surgeries. One passenger

remains in a coma at the time of writing.

The Panel concludes that there has been no adequate explanation provided for

the nine deaths or why force was used to the extent that it produced such high

levels of injury.”8®
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“The conduct of the Israeli military and other personnel towards the flotilla
passengers was not only disproportionate to the occasion but demonstrated
levels of totally unnecessary and incredible violence. It betrayed an
unacceptable level of brutality. Such conduct cannot be justified or condoned
on security or any other grounds. It constituted a grave violation of human

rights law and international humanitarian law.
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The Mission considers that several violations and offences have been

committed...there is clear evidence to support prosecutions of the following

crimes within the terms of article 147 of the Fourth Geneva Convention:
e Wilful killing;

e Torture or inhuman treatment;

e Wilfully causing great suffering or serious injury to body or

health.%®
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% For relevant rules that define protections for civilians and civilian objects in the context of hostilities
see articles 1, 3, 27, 146-148 of the Fourth Geneva Convention Relative to the Protection of Civilian
Persons in Time of War of August 12 1949; articles 1-3, 48-58 and 85-87 of Protocol | Additional to
the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of International
Armed Conflicts, 8 June 1977; articles 1, 2, 4, 13 — 14 of Protocol Il Additional to the Geneva
Conventions of 12 August 1949, and relating to the Protection of Victims of Non-International
Armed Conflicts, 8 June 1977; Jean-Marie Henckaerts and Louise Doswald-Beck, ICRC Customary
International Humanitarian Law — Vol.I Rules (Cambridge University Press, 2009); Program on
Humanitarian Policy and Conflict Research at Harvard University, Manual on International Law
Applicable to Air and Missile Warfare (Bern, 2009); Eyal Benvenisti, "Human Dignity in Combat:
The Duty to Spare Enemy Civilians", 39(2) Israel Law Review, 81-109 (2006); Operational Law
Handbook (Maj Andrew Gillman, USAF & MAJ William Johnson eds.)(Virginia: International and
Operational Law Department of US Army, 2012); UK Ministry of Defense, The Manual of the Law
of Armed Conflict (Oxford University Press, 2005). For rules relating to enforcing a blockade see the
Palmer Report, pp.91-101, paras.43-69; The Hudson — Philips Report, pp.11-18, paras.46-74 (see in
particular para.56.). See also, Geoffrey Best, War & Law since 1945 (Oxford University Press, 1994);
Nick Mansfield, Theorizing War — from Hobbes to Badiou (Palgrave Macmillan, 2008).
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“the immediate cessation...of all offensive military operations.”
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"Waging a war of aggression forms the kernel of crimes against peace... the

criminality of aggressive war attaches only to 'individuals at the policy —

making level”1%
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"All Members shall refrain in their international relations from the threat or
use of force against the territorial integrity or political independence of any

state, or in any other manner inconsistent with the Purposes of the United

Nations."
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% For a legal analysis of the UN Security Council see Sir Michael Wood, KCMG "The UN Security
Council and International Law", Hersch Lauterpacht Memorial Lecture Series 7, 8, 9 November 2006,
Lauterpacht Center for International Law, Cambridge University Faculty of Law (available at:

http://www.Icil.cam.ac.uk/lectures/2006_sir_michael_wood.php).

100 Yoram Dinstein, War, Aggression and Self-Defense (Cambridge University Press, 4% ed., 2005),
133. See also Christine Gray, International Law and the Use of Force (Oxford University Press,

2008). See also article 25(3bis) of the ICC’s Statute.
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"Furthermore, the Court cannot lose sight of the fundamental right of every
State to survival, and thus its right to resort to self-defense, in accordance with

Article 51 of the Charter, when its survival is at stake."102
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102 |_egality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1.C.J. Reports 1996, p.226,
263, para.96 (available at: http://www.icj-
cij.org/docket/index.php?p1=3&p2=4&k=el&case=95&code=unan&p3=4); See also article 103 of the
UN Charter. Compare with article 34J of the Israeli Penal Code — 1977 as amended in 1994,

103 See Nicaragua v. United States of America, 1.C.J. Reports 1986, p.94, para.176 (available at:
http://www.icj-cij.org/docket/index.php?p1=3&p2=3&k=66&case=70&code=nus&p3=4).

104 "Hezbollah warns Israel over escalation”, BBC, 12 July 2006 (available at:
http://news.bbc.co.uk/2/hi/middle_east/5173078.stm); Winograd I, p.79, para.52.
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106 See Yoram Dinstein, War, Aggression and Self-Defense (Cambridge University Press, 4" ed,
2005), 209, 249.
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“Art. 147. Grave breaches to which the preceding Article relates shall be those
involving any of the following acts, if committed against persons or
property protected by the present Convention: wilful killing, torture or
inhuman treatment, including biological experiments, wilfully causing great
suffering or serious injury to body or health, unlawful deportation or transfer
or unlawful confinement of a protected person, compelling a protected person
to serve in the forces of a hostile Power, or wilfully depriving a protected
person of the rights of fair and regular trial prescribed in the present
Convention, taking of hostages and extensive destruction and appropriation of
property, not justified by military necessity and carried out unlawfully and

wantonly.”16
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114 See article 25(4) of the International Criminal Court’s Statute; Rules 151 — 153 in Jean-Marie
Henckaerts and Louise Doswald-Beck, ICRC Customary International Humanitarian Law — Vol.l
Rules (Cambridge University Press, 2009), pp.551-563.
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Palestinian Territory, Advisory Opinion, 1.C.J. Reports 2004, p. 136, 139 - 140, 173 — 177.
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“1. Unless otherwise provided, a person shall be criminally responsible and
liable for punishment for a crime within the jurisdiction of the Court only if
the material elements are committed with intent and knowledge.

2. For the purposes of this article, a person has intent where:

(@) In relation to conduct, that person means to engage in the conduct;

(b) In relation to a consequence, that person means to cause that consequence
or is aware that it will occur in the ordinary course of events.

3. For the purposes of this article, “knowledge” means awareness that a
circumstance exists or a consequence will occur in the ordinary course of

events. “Know” and “knowingly” shall be construed accordingly.”

NN YSIND L,YNINND MITIN DX D910 M0INDAN D090 PN 12 PINd 25(3) yo 101
(TIPS NN N WX HY MNN TIY POINY YoM

“3. In accordance with this Statute, a person shall be criminally responsible
and liable for punishment for a crime within the jurisdiction of the Court if
that person:

(a) Commits such a crime, whether as an individual, jointly with another
or through another person, regardless of whether that other person is
criminally responsible;

(b) Orders, solicits or induces the commission of such a crime which in
fact occurs or is attempted;

(c) For the purpose of facilitating the commission of such a crime, aids,
abets or otherwise assists in its commission or its attempted
commission, including providing the means for its commission;

(d) In any other way contributes to the commission or attempted
commission of such a crime by a group of persons acting with a
common purpose. Such contribution shall be intentional and shall
either:

(i) Be made with the aim of furthering the criminal activity or criminal
purpose of the group, where such activity or purpose involves the

commission of a crime within the jurisdiction of the Court; or
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(i) Be made in the knowledge of the intention of the group to

commit the crime;

3 bis In respect of the crime of aggression, the provisions of this article shall
apply only to persons in a position effectively to exercise control over or to

direct the political or military action of a State.”*8
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“The Appeals Chamber is not convinced that the Trial Chamber blurred the
distinction between broad political goals and the common criminal objective
of the JCE or erred in relying on political statements of Krajisnik to infer the
existence of the JCE and the intent to commit specific crimes. Amicus Curiae
only refers to one statement of Krajisnik — Krajisnik’s call to the deputies to
[“implement] what we have agreed upon, the ethnic division on the ground” —
but he does not explain why such a statement should not have been relied on
and why this invalidates the conclusions of the Trial Chamber, which were
based on a broad range of evidence. The Appeals Chamber is of the view that
the Trial Chamber could reasonably rely on such a statement, along with other
evidence, to conclude to 1) the existence of a common objective of removal by
force of Bosnian Muslims and Bosnian Croats from large areas of Bosnia and
Herzegovina, and 2) Krajisnik’s intent to commit various crimes designed to
achieve this objective. The Appeals Chamber also rejects Amicus Curiae’s

assertion that the Trial Chamber erred in failing to consider other possible

118 See ICC-01/04-01/06 The Prosecutor v. Thomas Lubanga Dyilo, 14 March 2012, Separate Opinion
of Judge Fulford (discussing current ICC jurisprudence in the context of Article 25).

119 |T-94-1-A Prosecutor v. Dusko Tadic, 15 July 1999, paras.185-234.

120 See, for example, IT-95-11-A Prosecutor v. Milan Martic, 8 October 2008, paras.78-85.
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inferences. The Trial Chamber did not have to discuss other inferences it
considered as long as it was satisfied that the one it retained was the only

reasonable one.”*?!
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“In addition to other grounds of criminal responsibility under this Statute for
crimes within the jurisdiction of the Court:
(@ A military commander or person effectively acting as a military
commander shall be criminally responsible for crimes within the jurisdiction
of the Court committed by forces under his or her effective command and
control, or effective authority and control as the case may be, as a result of his
or her failure to exercise control properly over such forces, where:
(i) That military commander or person either knew or, owing to the
circumstances at the time, should have known that the forces were

committing or about to commit such crimes; and

(if) That military commander or person failed to take all necessary and
reasonable measures within his or her power to prevent or repress their
commission or to submit the matter to the competent authorities for

investigation and prosecution.

(b) With respect to superior and subordinate relationships not described in
paragraph (a), a superior shall be criminally responsible for crimes within the
jurisdiction of the Court committed by subordinates under his or her effective
authority and control, as a result of his or her failure to exercise control
properly over such subordinates, where:
(i) The superior either knew, or consciously disregarded information
which clearly indicated, that the subordinates were committing or

about to commit such crimes;

121 IT-00-39-A Prosecutor v. Momcilo Krajisnik, 17 March 2009, para.192. See also para.194; Kai
Ambos, Treatise on International Criminal Law — Vol.lI: Foundations and General Part (Oxford
University Press, 2013); George P. Fletcher, The Grammar of Criminal Law — Vol.l: Foundations
(Oxford University Press, 2007).

43



(i) The crimes concerned activities that were within the effective
responsibility and control of the superior; and

(i) The superior failed to take all necessary and reasonable measures
within his or her power to prevent or repress their commission or to
submit the matter to the competent authorities for investigation and

prosecution.”*?
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e wilful killing;
o wilfully causing great suffering or serious injury to body or health;
e extensive destruction and appropriation of property, not justified by military

necessity and carried out unlawfully and wantonly;
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.122-123 - yRYUNN N2 DXVYIN NINKN DIYYVPNA NPPNY NPPNN-NT NPT DY Nwn 122
123 See also Lassa Oppenheim International Law: Disputes, War, and Neutrality, Vol. Il, (7th ed.,
H. Lauterpacht ed., 1952) 572.
124 Jean-Marie Henckaerts and Louise Doswald-Beck, ICRC Customary International
Humanitarian Law — Vol.l Rules (Cambridge University Press, 2009), pp.551-563.
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e wilful Killing;

o wilfully causing great suffering or serious injury to body or health;
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“The High Contracting Parties undertake to enact any legislation necessary to
provide effective penal sanctions for persons committing, or ordering to be
committed, any of the grave breaches of the present Convention defined in the

following Article”*?®
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“States must investigate war crimes allegedly committed by their nationals or
armed forces, or on their territory, and, if appropriate, prosecute the

suspects.”?’
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“Recalling that it is the duty of every State to exercise its criminal jurisdiction

over those responsible for international crimes,”
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“Emphasizes the responsibility of States to comply with the relevant
obligations under international law to end impunity and to prosecute those

responsible for serious violations of international humanitarian law;”
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127 Jean-Marie Henckaerts and Louise Doswald-Beck, ICRC Customary International
Humanitarian Law — Vol.lI Rules (Cambridge University Press, 2009), p.607. See also, A. Cohen &
Y. Shany, "Beyond the Grave Breaches Regime: The Duty to Investigate Alleged Violations of
International Law Governing Armed Conflicts", 14 Yearbook of International Humanitarian Law, 37-
84 (2011).
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consent to surrender; Dapo Akande and Sangeeta Shah, “Immunities of State Officials, International
Crimes, and Foreign Domestic Courts”, 21(4) EJIL, 815 — 852 (2011); Jean-Marie Henckaerts and
Louise Doswald-Beck, ICRC Customary International Humanitarian Law - Vol.I Rules
(Cambridge University Press, 2009), pp.605-606.
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Humanitarian Law — Vol.l Rules (Cambridge University Press, 2009), pp.614-618.

Y9193 12 N (2004) 95,9 VAYNN ,VINIYIL TPIDIDININD VIVWN MIND ) NNTI MY 77 D) N 17
.(2004) 141 ,0 VOWNN /HPNPTIN YVAWNT NPWN TPIDIDNIND VIVWN MDY PINDD I

49



“Each High Contracting Party shall be under the obligation to search for
persons alleged to have committed, or to have ordered to be committed, such
grave breaches, and shall bring such persons, regardless of their nationality,
before its own courts. It may also, if it prefers, and in accordance with the
provisions of its own legislation, hand such persons over for trial to another
High Contracting Party concerned, provided such High Contracting Party has

made out a ' prima facie ' case.”
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“They must also investigate other war crimes over which they have

jurisdiction and, if appropriate, prosecute the suspects.”*8
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“1 Grave breaches of scheduled conventions.

(1) Any person, whatever his nationality, who, whether in or
outside the United Kingdom, commits, or aids, abets or
procures the commission by any other person of a grave
breach of any of the scheduled conventions or the first

protocol shall be guilty of an offence.

(1A) For the purposes of subsection (1) of this section—

(@) a grave breach of a scheduled convention is anything
referred to as a grave breach of the convention in the relevant Article,

that is to say—

138 Jean-Marie Henckaerts and Louise Doswald-Beck, ICRC Customary International
Humanitarian Law — Vol.l Rules (Cambridge University Press, 2009), pp. 604-611.
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(iv) in the case of the convention set out in the Fourth Schedule
to this Act, Article 147; and

(b) a grave breach of the first protocol is anything referred to as
a grave breach of the protocol in paragraph 4 of Article 11, or

paragraph 2, 3 or 4 of Article 85, of the protocol.

(2) In the case of an offence under this section committed
outside the United Kingdom, a person may be proceeded against,
indicted, tried and punished therefor in any place in the United
Kingdom as if the offence had been committed in that place, and the
offence shall, for all purposes incidental to or consequential on the trial
or punishment thereof, be deemed to have been committed in that

place 99139
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“Recalling that the States Parties to the Geneva Conventions have an
obligation to search for persons alleged to have committed, or to have ordered
to be committed a grave breach of these Conventions, and an obligation to try
them before their own courts, regardless of their nationality, or may hand them
over for trial to another concerned State provided this State has made out a

prima facie case against the said persons”

139 Geneva Conventions Act, 1957, 5 & 6 ELIZ. 2. CH. 52. See also Human Rights Watch, Universal
Jurisdiction in Europe: The State of the Art, 28 June 2006; Amnesty international, Universal
Jurisdiction: 14 Principles on the Effective Exercise of Universal Jurisdiction, 30 April 1999; The
Princeton Principles on Universal Jurisdiction (Stanford University, Program in Law and Public
Affairs, 2001); William J. Aceves “Liberalism and International Legal Scholarship: the Pinochet Case
and the Move Toward a Universal System of Transnational Law Litigation” 41 HVILJ 129 (2000);
Philippe Sands “Turtles and Torturers: the Transformation of International Law” 33 Int’l L. & Pol. 527
(2001); Alan Boyle and Christine Chinkin, The Making of International Law (Oxford University
Press, 2007).
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.1977 )1 8 DN ,1949 MHIVN N2V NINNT PNYRIN PIVISY 89 -1 88 D>YD DY Nwin 140
141 Jan Black and Ian Cobin, “British court issued Gaza arrest warrant for former Israeli minister Tzipi
Livni”, The Guardian, 14 December 2009 (available at:
http://www.guardian.co.uk/world/2009/dec/14/ttzipi-livni-israel-gaza-arrest); Haaretz Service and
Barak Ravid, "Foreign Ministry outraged over U.K. arrest warrant against Livni", Haaretz, 14
December 2009 (available at www.haaretz.com/nes/foreign-ministry-outraged-over-u-k-arrest-warrant-
againstlivni-1.2191); Barak Ravid and Agencies, “Israel confirms UK arrest warrant against Livni”,
Haaretz, 15 December 2009 (available at: http://www.haaretz.com/news/israel-confirms-u-k-arrest-
warrant-against-livni-1.2133).
142 See Hanan Greenberg, “IDF officer cancels UK trip for fear of arrest”, YNET, 27 February 2006
(available at: http://www.ynetnews.com/articles/0,7340,L -3221339,00.html); "lIsrael general 'avoids
UK arrest’, BBC, 12 September 2005 (available at: news.bbc.co.uk/2/hi/uk_news/4237620); Anshel
Pfeffer, “Fear of arrest still prevents Israeli officials from visiting Britain”, Haaretz, 30 May 2012
(available at: http://www.haaretz.com/news/diplomacy-defense/fear-of-arrest-still-prevents-israeli-

officials-from-visiting-britain.premium-1.433452); ,7axy»w wwnn 97102 978N 1099 150127 ORI DINY
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